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T
authorities do take more heed of this 

than of Machiavelli.

“There is no avoiding war; it can only be 
postponed to the advantage of others.”

– Niccolo Machiavelli

On the local front, one needs to 

be aware of prospective regulatory 

challenges to current marketing claims. 

Be very aware that the ACCC is 

reviewing the claims cosmetics and skin 

care marketers make regarding their 

products. It seems the authorities are 

starting to get their act together and are 

looking at what you are claiming (and 

can substantiate). They say every cloud 

has a silver lining, and in the case of 

this cloud the silver lining may be a bit 

of a boom in demand for the graphic 

designers and label and box makers. One 

can imagine over the coming months 

that claims and logos etc will need 

revision for a product to maintain shelf 

space.

This and many other columns in this 

magazine and others have discussed and 

even warned of the claims that marketers 

make on cosmetics. The interest of the 

regulatory bodies won’t just fall on 

products manufactured here, it will be 

for any cosmetic product sold here. So 

note to all the importers: the earth is 

Front and centre amongst the upheavals 

is the global “war” between the EU and 

other economic heavyweights. While 

the war is being fought mainly by 

China, it appears the US is just about to 

weigh in. As we know Australia has its 

head in the sand, with some authorities 

having a bit of a “go”. Unfortunately 

most of the Authorities work only when 

there is a complaint, and they appear to 

prosecute the low hanging soft targets of 

brands and manufacturers that I suspect 

sometimes have no idea that they are 

doing the wrong thing, because the 

regulations are so badly expressed or 

hard to find or that there is SO MUCH 

on the shelves that appear to be the same.

My interest in exporting and assisting 

exporters has me studying Mandarin and 

revisiting Sun Tzu’s “The Art of War”. 

The book in particular is a great help 

in understanding that trade wars, like 

military war is fought on many different 

levels, not all of which is visible to the 

casual observer. I am freely peppering 

this article with the incredible wisdom of 

Sun Tzu and my first is :

“There is no instance of a country having 
benefited from prolonged warfare.”

– Sun Tzu, The Art of War

Which makes me hope the warring 

The cosmetics manufacture, marketing 
and sales industry has definitely become 
a snakes and ladders game of regulations. 
And in this article I was going to 
provide a bit of an overview of some 
of the regulatory pitfalls to be wary of. 
However there appears to be actions 
afoot all over the world, and indeed even 
here in OZ, which means that by the 
time this article gets to print some things 
may be out of date. Instead of a definitive 
overview, I am going to ramble on with 
some facts, some opinions and some 
anecdotes.

If I sound like a bit like a broken 
record on the topic of regulations, it is 
because a manufacturer/formulators life 
is dominated by both the regulations 
themselves and the corresponding 
regulatory questions from customers.

In a typical week, just some of the 
questions will include: “Where is the 
product going to be sold? Now? In the 
Future? What claims do you want to 
make? What claims can I make? What 
ingredients can I use, must I use? How 
much documentation will it take and 
what will that cost?”

Given the changes that are afoot, I 
thoroughly recommend to you to keep 
ones ears open and eyes well peeled on 
the upheavals affecting our industry. 
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frustration & anger over the apparent 

lack of goodwill in the harmonization 

of trade regulations between countries. 

Indeed, the Regulatory Agencies of some 

countries seem singularly talented when 

it comes to wilful bloody mindedness. 

Many regulations just seem to appear on 

a whim and give all the appearance of 

being established to create other barriers 

to trade. It seems to me that the ‘level 

playing field’ and ‘free trade’ concepts 

often touted are more about PR than 

reality. Let’s not even touch on ‘the 

concept of ‘fair trade’!

I have come, just recently, to begin 

to understand the reasoning and 

mindset of some of the regulators and 

Country requirements, those of China 

in particular. Not even our Chinese 

customers are happy with the regulators 

and the great costs of approvals, however 

when I started my Mandarin lessons, it 

seemed to help me in understanding.

just one of them, then it will not work 

for the others. One will need a f lak 

jacket in the war between countries and 

jurisdictions and their regulators. Eg: 

The EU bans any type of animal testing 

and China mandates it as compulsory.

Wading through all the documentation 

required and their constant changes 

feels (and actually can be) quite 

overwhelming. That said, please get 

yourselves at least a little informed if 

you import, manufacture, market or sell 

skincare and cosmetics.

When I started getting involved in 

the interpretation of the regulations 

about 5 years ago, I was blithe, then 

quite overwhelmed at the amount of 

information required and the conf licts 

contained within many regulations. The 

interpretation is the key, the mindset of 

the regulators is paramount to creating 

the right information.

I have gone through periods of despair, 

shifting for you as well!

Pretty much, if a brand here is getting 

away with “not tested on animals” or 

features a bunny rabbit logo, the claim 

will not be accepted globally. NICNAS 

Australia is changing their animal 

testing views on cosmetic ingredients, 

but essentially we still have a need for 

new chemicals to be proven (usually by 

animal testing) to be safe for human use. 

The Greens have an animal testing bill in 

the Senate and the pollies and regulators 

are looking to ameliorate both the finely 

balanced Parliament and the interests 

and opinions of the public. Please go 

to the NICNAS website to view their 

view from a year ago to now. Still using 

waff ly language, but distinctly different 

in attitude to a year ago.

If a product label has an extensive 

“NO” list here then ditto, the ACCC 

and the ACL (Australian Consumer Law) 

are hot on having proof. To provide that 

proof, Brand Owners and Manufacturers 

may, in the future have to submit 

evidence that each batch has been tested 

to ensure that it is free from any specific 

materials claimed to be free from. And 

state such on their packaging.

And of course if there is a claim that 

a cosmetic has a particular material or 

effect then already the EU, China et al 

and soon Australia will need evidence 

that the material exists and in levels that 

will do the job.

Of course then it is likely the TGA 

will weigh in if your claims get a bit 

“therapeutic”.

I could go on with “natural” and 

“organic” claims in their wide and varied 

forms, and where NICNAS and the 

ACCC and AQIS have their legislations 

that appear to contradict one another. I 

do hope they can get that particular mess 

cleaned up.

If one decides to go offshore and 

escape the apparent red tape and legal 

pot holes in the Australian regulatory 

framework, you may want to think it 

through carefully.

Please review the requirements in the 

table on this page for just a hint of the 

differences between three jurisdictions 

our customers work in. If one follows 

Requirement EU Cosmetics Directive Chinese legislation Australian legislation

Category Leave on and rinse off products Special use and non special use 
products 

Skincare, oral hygiene, haircare, 
face and nail

Oral Products Cosmetics Falls under national standard Falls under national standard

Infants and 
Childrens 
products

No specifi c guidelines Yes in guideline No specifi c guidelines

Organic cosmetic Not regulated Not accepted Not regulated

Animal testing Banned Mandatory Not regulated except for new 
chemical registration

In vitro testing Accepted for a few toxilogical 
end points

3T3 NRUP test only Not regulated

Notifi cation Yes to the EU Cosmetics 
products Notifi cation Portal

Yes for all domestic 
manufacturers non special use 
products

None

Registrations No Yes for all imported cosmetics 
and domestic manufacturers 
special use products

None

Claim of Effects Yes documented evidence in PIF Yes reviewed by committee 
during registration

Regulated by ACCC through 
complaint procedures

Test reports 
for high risk 
impurities

Not mandatory Yes No

Hygienic testing 
reports

Not mandatory Yes No

Testing samples Not mandatory Yes No

Language English and member state 
language

Simple Chinese English

Labelling 26 allergens must be declared Chinese INCI name INCI name NICNAS and ACCC 
cosmetic standard

Existing cosmetic 
ingredients

INCI 2012 version > 19,000 Yes about 8000 with 3383 
ingredients in limbo

AICS listed

New cosmetic 
ingredient 
registration

Not required with a few 
exceptions

Must be approved with a 
hygiene licence

Must be approved by NICNAS

Nanomaterials Notifi ed to authority and must 
be on label

Not specifi ed but not 
recommended in infants and 
childrens products

 Not specifi ed but Being 
reviewed by NICNAS
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a lot in cosmetics and on the ‘temporary’ 
banned list. Ouch, unless all the 
documents for these raw materials, tests 
and payments are done and dusted, these 
will remain on the excluded list. Then 
that trade name will be approved for that 
INCI and not others.

And again, even though we ask 
suppliers for a list of China approved raw 
materials and trade names, we rarely get 
them in full. Basically if we formulate 
something for this market we MUST 
have watertight assurances that the 
material is OK.

The percentage used in the formula is 
a difficult IP hurdle but basically there 
are good reasons for the whole truth, 
because the formula may be checked and 
tested and you may well be found out. I 
have already discussed in another column 
about how mediocrity may overtake 
innovation with this requirement.

And then there is % purity of the raw 
material. This is a can of worms. We 
have been ignored by a few suppliers, 
or it took an aeon for them to tersely 

The INCI name, the Chinese name, 
the trade name, the CAS number, the 
percentage used in the formula, the 
purity of the raw ingredient and the 
function of that ingredient has in the 
formula.

Inci, easy, but funny when one needs 
to provide the Certificate of Analysis for 
a raw ingredient. We found that many 
suppliers are notorious for not including 
the INCI name on their documents, they 
just give trade names. And we found that 
rather than argue with them to provide a 
C/A that was adequate, it proved easier to 
find other suppliers who were cogniscent 
of our needs and happily supported us.

The Chinese name not as easy to 
pinpoint. One must use the latest 
SFDA/CFDA (China Food and Drug 
Administration) lists and updates 
and annexes. At the moment 3383 
ingredients just got put on to a 
“temporarily” excluded list. This is a real 
snake in the game, with many common 
ingredients like water, xanthan gum and 
macadamia oil, just to name a few used 

More Sun Tzu (Art of War) and it is 

highly appropriate here.

“If you know the enemy and know 

yourself, you need not fear the result of a 

hundred battles. If you know yourself but 

not the enemy, for every victory gained 

you will also suffer a defeat. If you know 

neither the enemy nor yourself, you will 

succumb in every battle.” 

– Sun Tzu, The Art of War

With everything that we needed to 

disclose about our formulas, the more we 

really learnt about ourselves, our skills 

and our materials and lots about our 

suppliers. And with every snake avoided, 

the ladder was a pleasure to ascend. The 

Regulators too have read Sun Tzu, as 

this mantra appears to be well rehersed 

when developing the procedures.

“When the enemy is relaxed, make 

them toil. When full, starve them. When 

settled, make them move.”

– Sun Tzu, The Art of War

For instance, China asks:
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being made that the product contains 

ingredients that will firm collagen. It 

seems that interpretation may not be 

the same as some regulators have. In at 

least one case it seems a product claim of 

‘collagen firming’ was rejected because 

the product did not actually have some 

sort of collagen in it. No collagen in 

product equals the name cannot be 

used. (Even though the use of collagen 

would not pass the test of firming or 

doing anything with the existing skin 

collagen.) Makes a sort of literal sense, 

but then another product saying it has 

“skin firming” qualities is OK even 

though there is no skin in the product. 

So, go figure that one out! I wonder 

about ‘literalness’ when reading labels 

Perhaps we’ll find out if we ever label a 

product ‘Baby Oil’!

Finally,

“In the midst of chaos, there is also 
opportunity”

– Sun Tzu, The Art of War

Marg@syndet.com.au   

respond. And again we then trot off to 
suppliers that do not treat us like lepers. 
And it was really interesting, when one 
thought that because the INCI was say 
“Mashmallow”, to discover that it was 
marshmallow 1% and water 98% and 
parabens 1%. Fascinating. We found 
many differences between what we 
understood the material was and what it 
really was, and to our greater good when 
it came to formulating.

Finally the description of the raw 
material is really informative to the 
whole product.

In China,(and in some instances 
other jurisdictions) If one calls their 
product ‘Skin Food’ there have to be raw 
materials that support the food part of 
this name. If there was ‘Skin Brightener’ 
or ‘Skin Lightener’, a whole bunch of 
materials in proper amounts need to be 
clear in the formula.

One China example I love is the use 
of words like “collagen firming” on a 
product as these are commonly used. 
I understand that some sort of claim is 

MARG SMITH is the owner of Syndet Works 
– an Australian company established in 1984 to 
formulate and produce soap free skincare bars.  
Syndet has developed an enviable reputation for 
custom formulated and manufactured skincare 
that now extend well beyond the origins of the 
business.


